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INTRODUCTION 

 Appellant Undisclosed LLC (“Undisclosed”) respectfully submits its 

Supplemental Brief in response to both the Court’s Order of April 13, 2017, and to 

certain arguments made by the State of Georgia in its response brief.  For the 

reasons explained below, as well as for those explained in Undisclosed’s opening 

brief, this Court should reverse the trial court’s order and hold that (i) the audio 

recordings at issue here are subject to the right of access under Georgia’s common 

law and Uniform Superior Court Rule 21, (ii) the State has not met its burden of 

proving specific and identifiable harm that would justify denying Undisclosed 

access to the recordings, and (iii) Undisclosed is entitled to a copy of the 

recordings. 

On April 13, 2017, the Court ordered the parties to submit supplemental 

briefs addressing the following question:  

Notwithstanding this Court’s decision in Green v. 
Drinnon Inc., 262 Ga. 264 (417 SE2d 11) (1992), does 
the common law right of access to court records, when 
applied in the context of records of a particular case, 
extend to records beyond the official record of the court? 

The answer to this question is yes.  Courts in jurisdictions across the 

country—including Georgia—have long held that the common-law right of access 

applies to records beyond the official court record when those records, among 

other things, memorialize or record a public court proceeding.  See, e.g., In re 
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Gwinnett County Grand Jury, 284 Ga. 510, 512 (2008).  The records at issue here 

do just that: They are a court reporter’s audio recordings that memorialized and 

recorded three public court proceedings from the prosecution of Joseph Watkins in 

2000 and 2001.  Those court proceedings are of enormous public interest—indeed, 

they are the subject of an internationally acclaimed legal podcast that has been 

listened to more than 120 million times—and neither the State nor the trial court 

has offered (let alone proven) any legitimate justification for withholding 

recordings of them. 

If the recordings sought by Undisclosed are court records subject to the 

common-law access rule—which they are—then they are presumptively public and 

available for copying.  That means that the trial court can deny access to them only 

if it follows the procedures set forth in Uniform Superior Court Rules 21.1 and 

21.2.  Among other things, those rules require the trial court to make a factual 

“finding that the harm otherwise resulting to the privacy of a person in interest 

clearly outweighs the public interest.”  Unif. Sup. Ct. R. 21.2.  But neither the State 

nor the trial court followed those rules here—the State did not even respond to 

Undisclosed’s Rule 21 motion, and the trial court made no factual findings at 

all.  The trial court’s order restricting Undisclosed’s access to the recordings was in 

error and should be reversed. 
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ARGUMENT AND CITATION OF AUTHORITY 
 

I. Records that memorialize or record public court proceedings are 
subject to the common-law right of access and presumptively public. 

 
A. Under Georgia law, “court records”—that is, records that are 

subject to the common-law right of access—include not only 
records in the court’s file, but also records that memorialize or 
record public court proceedings. 

Under Georgia law, the public has a common-law and presumptive right of 

access to “court records.” 1  Atlanta Journal v. Long, 258 Ga. 410, 411 (1988).  For 

a specific document to be subject to this right, it must qualify as a “court record.”  

In re Gwinnett County Grand Jury, 284 Ga. at 511.  Some court records are easy to 

spot—for example, pleadings and motions that are filed with the clerk are clearly 

“court records.”  Id. at 511-12.  But in the right circumstances, even records that 

are not filed with the clerk may qualify as “court records.”  Id. at 512.  This case 

presents such a circumstance. 

As this Court has recognized for years, Georgia law provides for at least two 

classes of material that qualify as “court records”:  (1) materials filed with the clerk 

                                                
1  Applying the common-law right of access traditionally involves a two-step 
inquiry: (1) the court first determines whether the records at issue are “court 
records,” in which case the common-law right attaches and a presumption of 
accessibility applies; and (2) if the records are “court records,” then the court 
considers whether the party opposing access has rebutted the presumption of 
accessibilty by offering evidence of the harm that would flow from access, such as 
an invasion of privacy.  See, e.g., In re Fort Totten Metrorail Cases, 960 F. Supp. 
2d 2, 5 (D.D.C. 2013).  This Court’s order requesting supplemental briefing 
addresses the first step of this inquiry.  Id. 
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in a civil or criminal action, and (2) materials that meet the test of having been 

“created by an official court reporter while in attendance in open court and which 

reflect[] what occurred during the court session.”  In re Gwinnett County Grand 

Jury, 284 Ga. at 512. 

The audio recordings at issue here fall within the second category.  The 

recordings were “created by an official court reporter while in open court,” and 

they “reflect[] what occurred during the court session.”2  Id.  Indeed, in Green v. 

Drinnon, this Court held that a court reporter’s audio recording of a court 

proceeding is a “court record” precisely because the recording contains the judge’s 

“public comments from the bench . . . while court was in session.”  262 Ga. at 264.  

That is exactly what the audio recordings at issue here contain (see Undisclosed 

LLC’s Request for Expedited Treatment, Ex. A ¶ 4), and those recordings are court 

                                                
2  Even Georgia statutory law reflects this definition of “court records.”   The 
Georgia Records Act, O.C.G.A. § 50-18-91, et seq., defines “court record” to 
include: 

 
all documents . . . or other material . . . made or received pursuant to 
law or ordinance or, in the necessary performance of any judicial 
function, created or received by an official of the Supreme Court, 
Court of Appeals, and any superior, state, juvenile, probate, or 
magistrate court. “Court record” includes records of the offices of 
the . . . court reporter . . . . 

O.C.G.A. § 50-18-91(2) (emphasis added).   
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records that are subject to the common-law right of access.3 

B. Courts in a number of jurisdictions agree that records 
memorializing public court proceedings are subject to the 
common-law right of access. 

This Court’s conclusion that audio recordings “created by an official court 

reporter while in open court” and that “reflect[] what occurred during the court 

session” are subject to the right of access is consistent with the law of jurisdictions 

around the country.  For example, in Smith v. United States District Court for the 

Southern District of Illinois, the plaintiff (a reporter) sought a copy of an internal 

court memorandum discussing the frequency with which the state sought 

extensions of time in prisoner civil-rights cases.  956 F.2d 647 (7th Cir. 1992).  

During a hearing, a federal judge read a portion of the memorandum aloud and 

then relied on it in ruling.  Id. at 648-49.  The reporter sued for a copy of the 

memorandum, and the Seventh Circuit eventually ruled in the reporter’s favor—

even though the document was an internal memorandum and had never been filed 

in the official court record.  Id. at 649.  According to the court, once the judge 

                                                
3  The fact that a transcript of the proceedings also exists does not change the 
conclusion that the audio recordings are “court records.”  See Green, 262 Ga. at 
264 n.1 (holding that audio recordings were subject to common-law right of access 
even though transcript of proceedings had also been prepared.)  The existence of a 
transcript may be relevant to the second step of the common-law inquiry (in that it 
may impact the evidentiary burden an objecting party must meet to rebut the 
presumptive right of access), but it does not affect whether the audio recordings 
are, as a threshold matter, “court records.” 
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referenced and relied on the memorandum in open court, it became subject to the 

common-law right of access.  See id. at 650.  As the court put it, “the policy behind 

the common law presumption of access is that what transpires in the courtroom is 

public property.”  Id. 

The Pennsylvania Supreme Court reached the same conclusion in 

Commonwealth v. Upshur, 924 A.2d 642 (Pa. 2007).4  There, a television station 

sought copies of audio recordings that were played during a criminal trial.  Id. at 

645.  The trial court granted access, and the Pennsylvania Supreme Court agreed, 

reasoning that “the status of materials as ‘part of the record’ or ‘filed with the 

court,’ though relevant, is not necessarily dispositive when deciding whether an 

item is a public judicial record. . . .”  Id. at 650.  Instead, because the recordings 

were played in a public court session, the common-law right of access applied.  Id. 

Atlantic City Convention Center Authority v. South Jersey Publishing 

Company is similar.  637 A.2d 1261 (N.J. 1994).  In that case, a publisher sought 

to copy the tape recording of a Convention Center Authority executive session.  Id. 

at 1267.  The Authority argued that the recording was not a public record because 

it was not intended to be the official memorial of the meeting; it was produced as a 

                                                
4  A majority of the court agreed that such recordings are court records, but the 
court was split over the effect of a transcript on the analysis in the second step of 
the common-law inquiry.  See Upshur, 924 A.2d at 294 (Baldwin, J., concurring); 
see supra fn.4. 
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convenience to aid in preparation of the meeting minutes.  But the New Jersey 

Supreme Court disagreed, holding that “an audio tape or a video tape, prepared to 

serve as a memorial of something said or done by a public officer or as a 

memorial of a public proceeding or public business, should be considered a 

public record under common law.”  Id. (emphasis added); see also State ex rel. 

Bingaman v. Brennan, 645 P.2d 982, 985 (N.M. 1982) (noting that the common-

law right of access attaches when “the materials become part of the public record 

or are played in open court”); State v. Grecco, 455 A.2d 485, 487 (N.J. Super. 

1982) (holding that the common-law right of access attached to evidence discussed 

at trial but not entered into the record because “[o]nce proceedings take place in 

open court they are ‘matters of public record’. . . .” (quoting State v. Allen, 373 

A.2d 377, 380 (N.J. 1977) (emphasis added)). 

 In short, the answer to the Court’s question of whether “the common law 

right of access. . . extend[s] to records beyond the official record of the court” is 

yes.  Courts around the country—including this Court—have applied the right to 

records outside the official court record, provided that those records memorialize 

or record a public court proceeding.  The audio tapes sought by Undisclosed in this 

action do just that—they record and memorialize three public court proceedings 

from 2000 and 2001—and they are subject to the common-law right of access.  

The trial court’s order should be reversed. 
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C. The contrary authority is inapposite, distinguishable, and 
unpersuasive. 

Undisclosed acknowledges that while many courts agree with this Court’s 

conclusion that audio recordings, in the right circumstances, are subject to the 

common-law right of access, some courts disagree.  But as explained in more detail 

below, none of that authority applies here, as it is either based on distinguishable 

local law that conflicts with the law in Georgia or relies on a cramped conception 

of “court records” that has been rejected by this Court and others. 

For example, some federal courts have held that in certain circumstances, a 

court reporter’s backup tape is not subject to the common-law right of access.  

Take Smith v. United States District Court Officers, 203 F.3d 440, 441 (7th Cir. 

2000).  There, the court held that an audio tape was not subject to the common-law 

right, but it did so only after concluding that federal statutes and regulations made 

the audio tapes the personal property of the court reporter.  Id. at 442 (concluding 

that the audio recordings were “the personal property of the court reporter” and 

were not judicial records for purposes of the common-law right of access); see also 

In re Pratt, 511 F.3d 483, 486 (5th Cir. 2011) (adopting Smith, 203 F.3d at 441-

41); Choy v. Comcast Cable Communications, LLC, 629 Fed. App’x 362, 366 (3rd 

Cir. 2015) (same). 

Smith and its progeny are inapplicable here.  As the Smith court reasoned, 

federal law imposes no obligation on a court reporter to keep copies of audio 
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recordings that are not on file with the court, and such recordings are treated as the 

personal property of the reporter.  Smith, 203 F.3d at 441-42.  Georgia law, by 

contrast, requires a court reporter to retain audio recordings of felony proceedings 

like the one underlying this appeal, and such recordings are treated as the property 

of the court, not the court reporter.  See O.C.G.A. § 50-18-91, et seq. (defining 

“court records” to include materials that were, “in the necessary performance of 

any judicial function, created or received by an official” of the court, such as a 

court reporter); JUDICIAL COUNCIL OF GEORGIA, OFFICIAL JUDICIAL BRANCH 

RECORD RETENTION SCHEDULES, Schedule 2010.0106 (2016) (requiring court 

reporters to retain and preserve “court records,” including audio recordings of 

felony criminal proceedings); JUDICIAL COUNCIL OF GEORGIA, POLICIES AND FEES 

FOR COURT REPORTING SERVICES IN GEORGIA 5 (2016) (noting that business 

continuity records, which include a court reporter’s audio recordings, are “owned 

by the court”).  The Seventh Circuit’s holding in Smith depended on the 

particularities of the federal laws governing court reporting.  Georgia’s court-

reporting system has none of those particularities.  Accordingly, Smith and the 

decisions that rely on it are inapplicable.   

 Similarly, in Robinson v. Montgomery County Court Reporter, a 

Pennsylvania appeals court applied a narrow definition of “judicial records” to 

conclude that audio recordings of a criminal trial were not subject to the right of 
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access because they were not filed with the court or relied upon in judicial 

decision-making.  No. 2447, 2009 WL 9104576, at *3 (Penn. Commw. Ct. Oct. 1, 

2009).  The Robinson court also relied on the fact that state law protected a court 

reporter’s personal property rights in the recordings.  Id.   

As with Smith, the Robinson decision is inapposite.  Georgia’s definition of 

“court records” is much broader than the definition of “judicial records” articulated 

in Robinson.  Compare In re Gwinnett County Grand Jury, 284 Ga. at 512 

(defining “court records” to include “material created by an official court reporter 

while in attendance in open court”) with Robinson, 2009 WL 9104576, at *3 

(defining “public judicial document” to include only material “filed with the trial 

court” or “relied upon by the court in the course of judicial decision-making”).  

Likewise, Georgia law treats the audio recordings at issue here as property of the 

court, not of the court reporter.  The Court should reject this contrary authority and 

continue to apply the existing rule in Georgia—i.e., that audio recordings are 

subject to the common-law access right if they record or memorialize open court 

proceedings. 

D. The current rule in Georgia best protects the State’s open-courts 
policy. 

The Court should use this case as a vehicle to reaffirm the rule that already 

exists in Georgia—that is, that an official court reporter’s audio recordings are 

court records subject to the common-law right of access if they record or 
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memorialize proceedings in open court.  In re Gwinnett County Grand Jury, 284 

Ga. at 512.  As an initial matter, this rule is consistent with the rule that applies in a 

number of jurisdictions around the country.  See Smith, 956 F.2d at 650; Upshur, 

924 A.2d at 649; Atl. City Conv. Ctr. Auth., 637 A.2d at 1267.  This consistency 

alone supports reaffirming the rule here.  Cf., e.g., Crumpton v. Vick’s Mobile 

Homes, LLC, 335 Ga. App. 155, 159 (2015) (interpreting Georgia statute to be 

consistent with interpretations from North Carolina and Ohio courts). 

In addition, reaffirming this long-standing rule would maintain the status 

quo in Georgia, which would protect the reliance and expectancy interests of the 

public as well as governmental entities that have formulated policies on the basis 

of the rule.  For example, as recently as 2016 the Judicial Council of Georgia 

published guidance expounding on the definition of “court records” and the scope 

of the right of access.  Notably, that guidance adopted the rule from Green and 

Gwinnett County Grand Jury.  See JUDICIAL COUNCIL OF GEORGIA, GUIDE TO 

PRODUCING THE OFFICIAL COURT RECORD 2 (2015) (defining “public records” as 

“[a]ll court records made available for public inspection unless access is otherwise 

limited by law or order of the court, including records filed with the clerk of court 

and any presentments or recordings of proceedings otherwise made in open 

court.” (emphasis added) (citing Unif. Sup. Ct. R. 21)). 
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Perhaps most importantly, the rule of Green and Gwinnett County Grand 

Jury best protects the important public policy underlying the common-law right of 

access.  That policy is the same as the policy underlying the public’s general right 

to attend court proceedings—namely, that “what transpires in the courtroom is 

public property.”  Smith, 956 F.2d at 650; see also Upshur, 924 A.2d at 649 

(“[T]his Court has noted the applicability of the policies underlying the right of the 

public to observe criminal proceedings to the right of the public to inspect and 

copy judicial records and documents.”).  Among the states, Georgia is particularly 

protective of this policy—indeed, it is “even more protective of the concept of 

open courtrooms than federal law.”  R.W. Page Corp. v. Lumpkin, 249 Ga. 576, 

578 (1982).  This Court, for example, has repeatedly recognized the importance of 

“open[ing] the doors of Georgia’s courtrooms to the public and . . . attract[ing] 

public interest in all courtroom proceedings because it is believed that open 

courtrooms are a sine qua non of an effective and respected judicial system which, 

in turn, is one of the principal cornerstones of a free society.”  Id. at 576 n.1. 

Protecting this open-courts policy is especially important in the context of 

records of public court proceedings.  Limiting the public’s right of access to just 

those documents that are formally filed with the court would undermine the 

openness of the courts.  It would nonsensically restrict the public’s access to 

information that they would have been able to hear simply by sitting in the 
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courtroom.  See Application of Nat’l Broad. Co., Inc., 635 F.2d 945, 952 (2d Cir. 

1980) (“Once the evidence has become known to the members of the public, 

including representatives of the press, through their attendance at a public session 

of court, it would take the most extraordinary circumstances to justify restrictions 

on the opportunity of those not physically in attendance at the courtroom to see and 

hear the evidence, when it is in a form that readily permits sight and sound 

reproduction.”).5  If the public could have heard the information simply by sitting 

in a courtroom, there is no reason to bar the public from obtaining copies of 

materials that record or memorialize what happened in that courtroom. 

Finally, the existing rule in Georgia sufficiently protects the interests of 

those who might seek to prevent access to certain records, such as the State here.  

The Green and Gwinnett County Grand Jury decisions’ definition of “court 

records,” for example, excludes records that are not filed with the court and that do 

not memorialize open court proceedings—such as recordings or transcripts of in 

camera proceedings, internal court documents that are not otherwise made public 

                                                
5  Similarly, numerous courts have held that the common-law right of access 
extends to evidence discussed at trial but never admitted into evidence.  United 
States v. Graham, 257 F.3d 143 (2d Cir. 2001); Smith, 956 F.2d at 650; FTC v. 
Standard Fin. Mgmt. Corp., 830 F.2d 404, 408 (1st Cir. 1987); United States v. 
Martin, 746 F.2d 964, 968 (3rd Cir. 1984) (“The common law right of access is not 
limited to evidence, but rather encompasses all ‘judicial records and documents”); 
United States v. Criden, 648 F.2d 814, 828 (3rd Cir. 1981); see also Nixon v. 
Warner Comm’ns, Inc., 435 U.S. 589, 598-99 (1978) (referring to “judicial records 
and documents” and “records and files” instead of “evidence” or “filings”). 
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in some way, or the private notes of a judge or staff attorney.  Cf. Smith, 956 F.3d 

at 650 (“Allowing the petitioner access to this document would not open up the 

court’s personnel files or confidential memoranda—those documents are not 

generally read in open court or relied upon by judges in their rulings, so the 

privilege would not be waived.”).  In addition, even records that qualify as “court 

records” under the existing definition may still be protected from disclosure using 

the sealing procedures of Uniform Superior Court Rules 21.1 and 21.2.  The Court 

should reverse the trial court’s order and hold that the common-law right of access 

extends to the audio recordings at issue here. 

II. By filing a Rule 21 motion, Undisclosed used the proper procedure to 
seek access to the audio recordings. 

The State argues that the trial court’s order should be affirmed because 

Undisclosed, by moving under Rule 21, followed the wrong procedure.  The Court 

should reject this argument and reverse the trial court’s order. 

A. The State waived any objection it may have had to the procedure 
by which Undisclosed invoked its rights. 

As stated in Undisclosed’s opening brief, the State failed to raise any 

objection to Undisclosed’s Rule 21 motion in the trial court and, therefore, has 

waived its objections on appeal.  Pfeiffer v. Georgia Dep’t of Transp., 275 Ga. 827, 

829 (2002).  “[A] party cannot acquiesce in a ruling or procedure by a trial court 

and then complain of it.”  In re Estate of Bell, 274 Ga. App. 581, 584 (2005).  
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“Failure to object to the procedure amounts to a waiver.”  Id.; see also Murray v. 

DeKalb Farmers Mkt., Inc., 305 Ga. App. 523, 526 (2010); Rank v. Rank, 287 Ga. 

147, 149 (2010). 

The State does not respond to this argument.  While it asserts in passing that 

the trial court acted “without notice to . . . the State,” Appellee’s Br. at 3, the 

record shows that the trial court did not rule on Undisclosed’s motion until after 

the State’s deadline to file a response had passed.  See Order Permitting Access to 

Trial Recordings But Denying Request for Copies of Back-Up Recordings (filed 

on Oct. 28, 2016, more than 30 days after Undisclosed filed its motion on Sept. 16, 

2016).  The State has offered no explanation for why it failed to respond to 

Undisclosed’s motion.  In these circumstances—where the trial court instructed 

Undisclosed to use the procedure it did (that is, to file a Rule 21 motion in Mr. 

Watkins’s criminal case), and where the State failed to respond or object—this 

Court should hold that the State has waived its argument that Undisclosed invoked 

the wrong procedure.6 

B. The State’s procedural arguments are meritless. 

If this Court reaches the State’s procedural arguments, it should reject them 

                                                
6  In addition, while the State seems to claim that the trial court lacked 
jurisdiction to enter an order on Undisclosed’s motion, the State has not filed a 
cross-appeal challenging the trial court’s Order.  See Jefferson Pilot Life Ins. Co. v. 
Clark, 202 Ga. App. 385, 386 (1991). 
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as meritless. The State first argues that non-parties have no right to intervene in 

criminal proceedings.  Appellee’s Br. at 4.  But Undisclosed has never sought to 

intervene in Mr. Watkins’s criminal case, and numerous cases from this Court 

show that a non-party like Undisclosed may vindicate the public’s right of access 

to court records without seeking leave to intervene.  See In re Atlanta Journal-

Constitution, 271 Ga. 436, 436 (1999); Savannah Coll. of Art & Design v. Sch. of 

Visual Arts, Inc., 270 Ga. 791, 792 (1999); Atlanta Journal, 258 Ga. at 411.  

Because intervention is not required, the authorities cited on page 4 of Appellee’s 

Brief in support of this argument are irrelevant. 

 The State next argues that the trial court lacked jurisdiction to consider 

Undisclosed’s motion, citing a specific statute restricting a trial court’s jurisdiction 

to resentence a defendant more than a year after the imposition of the original 

sentence.  See Appellee’s Br. at 4-5 (citing O.C.G.A. § 17-10-1).  Setting aside the 

fact that the State did not challenge the trial court’s jurisdiction below and did not 

file a cross-appeal to contest the entry of an order without jurisdiction, the State’s 

argument fails on the merits.  Georgia’s superior courts are courts of general 

jurisdiction, meaning they have “jurisdiction over all matters except such as may 

be expressly denied.”  Nobles v. State, 81 Ga. App. 229, 230 (1950).  The State has 

pointed to one statute that denies jurisdiction over re-sentencing a criminal 

defendant, and only under limited circumstances.  But that statute does not 
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withdraw the trial court’s jurisdiction over other matters, such as Undisclosed’s 

motion, which are entirely unrelated to a criminal defendant’s sentence.  See 

O.C.G.A. § 17-10-1.  The trial court had jurisdiction to rule on Undisclosed’s 

motion.7 

 Because the trial court had jurisdiction to consider Undisclosed’s Rule 21 

motion, and because there is no authority preventing a non-party from filing such a 

motion, this Court should hold that Undisclosed used the proper procedure for 

seeking access to records under Rule 21.  

III. Undisclosed has the right to access and copy the audio recordings. 
 

A. The State has not rebutted the presumption of access, and the 
trial court made no factual findings to support a denial of access.  

 
Because the audiorecordings are “court records,” Undisclosed has a 

presumptive right to access them.  Access can only be denied pursuant to the 

procedures laid out in Rules 21.1 and 21.2 or, under the common law, where the 

State can show that the government’s interest in confidentiality outweighs the 

public’s interest in disclosure.  Washington Legal Foundation v. U.S. Sentencing 

                                                
7  The State also argues that that, as a practical matter, “[t]here has to be some 
finality to the trial court’s role in a criminal case.”  Appellee’s Br. at 5.  Yet there 
is no evidence that a trial court’s continuing jurisdiction over a dormant case 
imposes some administrative burden on the trial courts—particularly not for the 
limited purpose of considering record requests.  Indeed, the policy considerations 
involved in this case actually favor the procedure used by Undisclosed, which 
provided the interested parties with more notice than they would have received had 
Undisclosed initiated a new civil action.  See Appellant’s Br. at 11-12.  
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Comm’n, 89 F.3d 897, 901 (1996).  The State never sought to seal the audio 

recordings under Rules 21.1 and 21.2, and the trial court did not make the required 

finding “that the harm otherwise resulting to the privacy of a person in interest 

clearly outweighs the public interest.”  Unif. Sup. Ct. R. 21.2.  The State has also 

never argued that it has an interest in keeping the recordings confidential, let alone 

an interest weighty enough to overcome the public’s presumptive right to access 

the recordings.  Under these circumstances, Undisclosed has a right to access the 

recordings, and the trial court’s order improperly limited that access.  

B. Undisclosed is entitled to a copy of the audio recordings at issue.  

Under Rule 21 and the common law, Undisclosed’s right of access to the 

audio recordings includes the right to copy those recordings.  In its opening brief, 

however, the State argued that Rule 21 does not include a right to copy.  See  

Appellee’s Br. at 6-9.  Notably, in another case pending before this Court that 

presents a similar issue, the State (represented by the Attorney General) recently 

conceded that the public has a right to both inspect and copy court records.  See 

Supp. Br. of Appellee Judge Emerson at 2, 6 (Feb. 20, 2017), filed in The 

Merchant Law Firm, P.C. v. David T. Emerson, Judge, Case No. 217A0039.  That 

concession undermines the State’s argument in this case. 

In any event, the State’s arguments here are beside the point, and they 

conflict both with this Court’s interpretive rules and with the requirements of 
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Uniform Superior Court Rules 1 and 21.  Rule 21 is a vehicle for enforcing the 

common-law right of access.  See In re Gwinnett County Grand Jury, 284 Ga. at 

511; Savannah College of Art & Design, 270 Ga. at 794 (Fletcher, J., dissenting) 

(“This common-law right of public access is preserved in . . . Uniform Superior 

Court [Rule 21].”).  This Court has routinely held that where a statute codifies a 

common-law doctrine, the courts should interpret it to be co-extensive with the 

common law.  Alropa Corp. v. Pomerance, 190 Ga. 1, 10 (1940).8  The same 

interpretive principle applies to the Uniform Superior Court Rules.  Unif. Sup. Ct. 

R. 1 (“It is not the intention, nor shall it be the effect, of these rules to conflict with 

the Constitution or substantive law, either per se or in individual actions and these 

rules shall be so construed and in case of conflict shall yield to substantive law.” 

(emphasis added)).  As a result, Rule 21 is co-extensive with the common law; it 

does not alter the common law, as the State suggests.  And it appears that no party 

disputes that the common-law right of access includes a right to copy.  Indeed, the 

case law from around the country is clear on this point.  See, e.g., Nixon, 435 U.S. 

at 597 (“[T]he courts of this country recognize a general right to inspect and copy 

                                                
8 See also Int’l Indem. Co. v. Bakco Acceptance, Inc., 172 Ga. App. 28, 32 
(1984) (“Where a law is capable of two constructions, the construction which 
conforms with the common law should be adopted.”); Peachtree-Cain Co. v. 
McBee, 254 Ga. 91, 92 (1985) (interpreting O.C.G.A. § 51-2-4 to be co-extensive 
with the common law rules it codified); Houston Gen. Ins. Co. v. Brock Const. Co, 
Inc., 241 Ga. 460, 461 (1978). 
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public records and documents, including judicial records and documents.” 

(emphasis added)).9  Thus, the State’s interpretive arguments are irrelevant, and 

this Court should hold that Rule 21 includes a right to copy court records.10 

In sum, this Court should hold that the audio recordings at issue in this case 

are “court records” to which the public has a presumptive right of access; that the 

State has not met its burden to overcome that presumption; and that Undisclosed is 

entitled to copies of the audio recordings. 

CONCLUSION 
 

For the foregoing reasons, this Court should reverse the order of the Superior 

Court of Floyd County and allow Undisclosed to inspect and copy the requested 

audio recordings. 

[signature on next page] 

  

                                                
9  See also Littlejohn v. Bic Corp., 851 F.2d 673, 678 (3d Cir. 1988) (“Access 
means more than the ability to attend open court proceedings; it also encompasses 
the right of the public to inspect and to copy judicial records.” (emphasis added)); 
In re Alexander Grant & Co. Litig., 820 F.2d 352, 355 (11th Cir. 1987) (“There is 
no question that the press and the public jointly possess a common-law right to 
inspect and copy judicial records and public documents.” (emphasis added)). 
 
10  Even if this Court determines that Rule 21 does not include a right to copy 
court records, Undisclosed is still entitled to such copies under the common law.  
Because Rule 21 is an embodiment of the common law right of access, 
Undisclosed’s motion in the trial court raised its rights under both the rule and the 
common law. 
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Respectfully submitted this 21st day of April, 2017.  

 /s/ James W. Cobb 
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